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FILE: B-206442 DATE: March 17, 1983 

Linde Construction MATTER OF: 

DIGEST: 

When competitive bidding is a condition to 
local housing authority's receipt of Federal 
funds, authority must follow certain basic 
principles of Federal procurement law and may 
award contract only to lowest responsible 
bidder. 

When purpose of subcontractor listing is to 
permit evaluation of bidder's ability to meet 
affirmative action and equal employment 
opportunity provisions of solicitation, local 
housing authority may consider listed subcon- 
tractors' hiring records in making responsi- 
bility determination, 

When extensive subcontracting is proposed, 
local housing authority may reasonably 
require identification of all proposed sub- 
contractors before award and may consider 
information about them in making responsi- 
bility determination. 

When two lowest bidders in procurement by 
local housing authority fail adequately to 
demonstrate ability of proposed sclbcon- 
tractors to meet hiring goals fo r  women and 
minorities, housing authority reasonably nay 
find them nonresponsible and make award to 
third-low bidder, regardless of increased 
cost; it is not obliged to delay award 
indefinitely while bidders attempt to cure 
information deficiencies. 

Linde Construction, the second-low bidder €or con- 
struction of 4 2  units of new, scattered site housing under 
a solicitation issued by the Housing Authority of 

, 
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Omaha, Nebraska, c o m p l a i n s  c o n c e r n i n g  r e j e c t i o n  of i t s  b id  
for  f a i l u r e  to  d e m o n s t r a t e  t h e  a b i l i t y  of p r o p o s e d  subcon-  
tractors to  neet loca l  h i r i n g  goa ls  for  women and  m i n o r i -  
t ies.  Lini le  c o n t e n d s  t h a t  award of a c o n t r a c t  a t  a price 
n e a r l y  $ 2 0 0 , 0 0 0  h i g h e r  t h a n  t h a t  of t h e  l o w  b i d d e r  was 
improper. W e  d e n y  t h e  c o m p l a i n t .  

Background : 

c o n s t r u c t e d  u n d e r  a n  a g r e e m e n t  be tween  t h e  Hous ing  
A u t h o r i t y  and  t h e  D e p a r t m e n t  of Hous ing  and  Urban 
Development  ( H U D ) ,  which  w i l l  p r o v i d e  l o a n s  and  a n n u a l  
c o n t r i b u t i o n s  i n  a c c o r d  w i t h  t h e  U n i t e d  S t a t e s  Bous ing  Act 
of 1 9 3 7 ,  as amended, 42 U.S.C. § §  1 4 3 7 b  ( 1 9 7 6 )  and  1 4 3 7 c  
(Supp.  I V  1 9 8 0 ) .  The t o t a l  d e v e l o p m e n t  cost  for  t h e  
project is e s t i m a t e d  a t  $2 ,244 ,197 .  

The  h o u s i n g  p r o j e c t ,  N o .  NE26-P001-019, is b e i n g  

I n  a s o l i c i t a t i o n  i s s u e d  A u g u s t  2 1 ,  1981, t h e  Hous ing  
A u t h o r i t y  s o u g h t  b i d s  f o r  c o n s t r u c t i o n  of a l l  42 u n i t s ;  
b i d s  o n  fewer u n i t s  a l so  were s o l i c i t e d ,  b u t  award  u l t i -  
mately was made f o r  c o n s t r u c t i o n  of t h e  e n t i r e  project .  A t  
o p e n i n g  o n  Dctober 13, 1 9 8 1 ,  t h e  lowest b i d s  on  t h i s  b a s i s  
were: 

D.A. C o n s t r u c t i o n  
L i n d e  C o n s t r u c t i o n  
F&H C o n s t r u c t i o n  

$1 ,248 ,344  
1 , 3 8 8 , 5 0 0  
1 ,432 ,350  

I n  a d d i t i o n  t o  t h e  s t a n d a r d  p r o v i s i o n s  i n c l u d e d  i n  
a l l  HUD-assis ted c o n t r a c t s  f o r  low r e n t  p u b l i c  h o u s i n g ,  
t h e  s o l i c i t a t i o n  c o n t a i n e d  a 9-to-IO p e r c e n t  h i r i n g  g o a l  
for women and  m i n o r i t i e s  i n  e a c h  c o n s t r u c t i o n  t rade.  
A l t h o u g h  t h i s  f i g u r e  a l r e a d y  had  b e e n  a d o p t e d  b y  s i g n e r s  of 
t h e  Omaha Hometown P l a n  ( a n  a g r e e m e n t  be tween  labor o r g a n i -  
z a t i o n s  and  m i n o r i t y  g r o u p s ) ,  a l l  b i d d e r s  were r e q u i r e d  to 
commit t h e m s e l v e s  t o  i t  and  t o  i n c l u d e  t h e  g o a l  i n  a l l  sub -  
c o n t r a c t s .  

The  s o l i c i t a t i o n  s t a t e d  t h a t  i n  s e l e c t i n g  t h e  "lowest 
and  best" b i d d e r , l  t h e  Hous ing  A u t h o r i t y  would c o n s i d e r  
b i d d e r s '  r e c o r d s  i n  e m p l o y i n g  women and m i n o r i t i e s .  Bid- 
d e r s  t h e r e f o r e  were r e q u i r e d  t o  s u h n i t  N o n - D i s c r i m i n a t i o n  

l T h e  N e b r a s k a  Hous ing  A u t h o r i t y  Law r e q u i r e s  c o n t r a c t s  to 
be awarded  t o  t h e  "lowest and  b e s t "  b i d d e r .  I V  R e v i s e d  
S t a t u t e s  of Nebraska,  § 71-1521 ( 1 9 8 1 ) .  
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Q u a l i f i c a t i o n  I n f o r m a t i o n  forms, showing t h e  t o t a l  number 
of t h e i r  employees  and  t h e  number and  p e r c e n t a g e  o f  women 
and  m i n o r i t i e s  i n  e a c h  of 17 d i f f e r e n t  t r a d e s  ( b r i c k l a y e r s ,  
c a r p e n t e r s ,  p a i n t e r s ,  p las terers ,  a n d  t h e  l i k e )  f o r  t h e  
p r e v i o u s  c a l e n d a r  q u a r t e r .  The  s o l i c i t a t i o n  s ta ted t h a t  
t h i s  r e q u i r e m e n t  would be e x t e n d e d  t o  a l l  s u b c o n t r a c t o r s  
b e f o r e  t h e y  were a p p r o v e d .  

F o r  t h r e e  major c a t e g o r i e s - - m e c h a n i c a l ,  e lectr ical ,  
a n d  r o o f i n g  s u b c o n t r a c t o r s - - b i d d e r s  a lso were r e q u i r e d  to  
list names and d o l l a r  amoun t s  i n  t h e i r  b i d  documents .  The  
s u c c e s s f u l  b i d d e r  was r e q u i r e d  ( a )  t o  award t h e s e  subcon-  
t r a c t s  u n l e s s  HUD or t h e  Hous ing  A u t h o r i t y  r e j e c t e d  o n e  or 
more of t h e  f i r m s  l i s t e d ;  ( b )  t o  o b t a i n  Hous ing  A u t h o r i t y  
a p p r o v a l  before a w a r d i n g  a n y  other s u b c o n t r a c t s ;  and  ( c )  t o  
p r o v i d e  t h e  Hous ing  A u t h o r i t y  w i t h  a l ist  of o t h e r  subcon-  
t ractors  w i t h i n  2 days a f t e r  award .  

Because  e a c h . o f  t h e  t h r e e  lowest b i d d e r s  proposed t o  
s u b c o n t r a c t  e x t e n s i v e l y ,  however ,  t h e  Hous ing  A u t h o r i t y ' s  
c o n s t r u c t i o n  committee, a p p a r e n t l y  o n  i t s  own i n i t i a t i v e ,  
d e c i d e d  t o  e v a l u a t e  h i r i n g  r e c o r d s  of a l l  proposed subcon-  
t ractors  b e f o r e  s e l e c t i n g  t h e  prime c o n t r a c t o r .  The  r e c o r d  
i n d i c a t e s  t h a t  t h e  committee requested names and non- 
d i s c r i m i n a t i o n  i n f o r m a t i o n  on October 28, 1981;  a l l  t h r e e  
b i d d e r s  r e s p o n d e d ,  and  none  appears t o  h a v e  objected to  
d o i n g  so. 

A f t e r  r e v i e w i n g  t h e s e  s u b m i s s i o n s ,  t h e  committee, o n  
November 6 and 11, 1 9 8 1 ,  r e j e c t e d  c e r t a i n  p r o p o s e d  subcon-  
t ractors  and r e q u e s t e d  f u r t h e r  i n f o r m a t i o n  o n  o t h e r s .  
I t  a d v i s e d  b i d d e r s  t h a t  i f  p r o s p e c t i v e  s u b c o n t r a c t o r s  d i d  
n o t  h a v e  women and  m i n o r i t i e s  i n  t h e i r  c u r r e n t  w o r k f o r c e ,  
t h e y  m u s t  e i t h e r  h a v e  a r e c e n t  h i s t o r y  o f  employ ing  t h e s e  
g r o u p s ,  as  shown by  p a y r o l l  o r  o t h e r  documen t s  f o r  t h e  pas t  
1 2  mon ths ,  or mus t  be new, f a m i l y - o p e r a t e d ,  or small b u s i -  
n e s s e s ,  a l l  v e r y  n a r r o w l y  d e f i n e d .  On November 1 2 ,  1 9 8 1 ,  
t h e  committee recommended t h a t  t h e  Hous ing  A u t h o r i t y  award  
a c o n t r a c t  t o  P&3, f i n d i n g  t h a t  t h e  s u b c o n t r a c t o r s  p r o p o s e d  
by t h e  t w o  lower b i d d e r s  c o u l d  n o t  be a p p r o v e d .  The Hous- 
i n g  A u t h o r i t y ,  however ,  d e l a y e d  a c t i o n  i n  order to  meet 
w i t h  D.A. and  L i n d e  o n  November 1 6 ,  1981 ,  and  g i v e  them a 
f u r t h e r  o p p o r t u n i t y  t o  d e m o n s t r a t e  t h e i r  s u b c o n t r a c t o r s '  
q u a l i f i c a t i o n s .  Following t h i s  m e e t i n g ,  t h e  f u l l  Hous ing  
A u t h o r i t y  v o t e d  to  make award  t o  F&H; w i t h  HUD a p p r o v a l ,  a 
c o n t r a c t  was e x e c u t e d  o n  F e b r u a r y  9 ,  and  a n o t i c e  t o  
p r o c e e d  i s s u e d  o n  March 2 9 ,  1982.  
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Linde's Complaint: - 
Linde complains of the award to F&H at a cost of 

nearly $200,000 more than the low bid price, suggesting 
that this constitutes misappropriation of Federal funds. 

HUD, citing Howard Electric Company, 58 Comp. Gen. 303 
(1979), 79-1 CPD 137, argues that the Housing Authority's 
rejection of Linde was tantamount to a finding of nonre- 
sponsibility, at least with regard to the firm's proposed 
subcontractors. The agency maintains that the Housing 
Authority had a reasonable basis for its decision and that 
the award was fully in accord with applicable Federal law 
and regulations. 

Linde's response may be summarized as follows: that 
its own financial ability, judgment, integrity, and skills, - i.e., responsibility, has never been questioned; that all 
of its proposed subcontractors either had employed women 
and minorities or fell within one of the exceptions listed 
by the Housing Authority; and that in any event, the suc- 
cessful bidder was not required to identify subcontractors 
until 2 days after award. 

GAO Analvsis: 

Although a local housing authority is not subject to 
the same statutes and regulations as an agency making a 
direct Federal procurement, HUD's Annual Contributions 
Contract states that in the award of contracts, a housing 
authority must "give full opportunity for open and 
competitive bidding" and make award only to the lowest, 
responsible bidder . Since competitive bidding is therefore 
a condition to receipt of Federal financial assistance, a 
housing authority must follow certain basic principles of 
Federal procurement law. _I See Curtiss Development Co. and 
Shipco, Inc., 61 Comp. Gen. 8 5  (1981),81-2CpD414. 

the Omaha Housing Authority's consideration of subcon- 
tractor hiring records was inconsistent with these princi- 
ples. For the following reasons, we do not believe that it 
was . 

The first question for our consideration is whether 

In its solicitation, the Housing Authority required a 
listing of major subcontractors. Although initially it 
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would appear t h a t  t h e  p u r p o s e  of t h i s  l i s t i n g  was to pre- 
v e n t  b i d  s h o p p i n g ,  t h e  Hous ing  A u t h o r i t y ' s  a c t i o n s  i n  t h i s  
case make it clear t h a t  t h e  r ea l  p u r p o s e  o f  t h e  l i s t i n g  was 
t o  permit e v a l u a t i o n  o f  b i d d e r s '  and s u b c o n t r a c t o r s '  
a b i l i t y  t o  meet or make good f a i t h  e f f o r t s  to meet affirma- 
t i v e  a c t i o n  and  e q u a l  employment  o p p o r t u n i t y  goals. The 
Housing A u t h o r i t y ' s  e x t e n s i o n  of t h e  l i s t i n g  r e q u i r e m e n t  to  
a l l  p r o p o s e d  s u b c o n t r a c t o r s ,  i n c l u d i n g  t h o s e  to whom t h e  
s u c c e s s f u l  b i d d e r  would n o t  a c t u a l l y  be o b l i g a t e d  to  award  
s u b c o n t r a c t s ,  was, as  L i n d e  p o i n t s  o u t ,  c o n t r a r y  to  t h e  
terms o f  i t s  s o l i c i t a t i o n .  W e  d o  n o t ,  however ,  f i n d  t h i s  
a c t i o n  a r b i t r a r y ,  c a p r i c i o u s ,  or a n  a b u s e  of t h e  Hous ing  
A u t h o r i t y ' s  d i s c r e t i o n ,  p a r t i c u l a r l y  i n  v i e w  o f  t h e  
s u b s t a n t i a l  amount  o f  s u b c o n t r a c t i n g  expected. L i n d e ,  f o r  
example, l i s t e d  more t h a n  25 separate t a s k s  t h a t  it p l a n n e d  
to s u b c o n t r a c t ,  many o f  them i n v o l v i n g  more t h a n  o n e  
s u b c o n t r a c t o r  or s u p p l i e r .  

I n  o u r  o p i n i o n ,  t h e  Hous ing  A u t h o r i t y  had  a r a t i o n a l  
basis fo r  w i s h i n g  t o  i d e n t i f y  and  r e v i e w  n o n d i s c r i m i n a t i o n  
i n f o r m a t i o n  f o r  t h e s e  f i r m s  b e f o r e  award. S i n c e  i ts  r e v i e w  
was d i r e c t e d  t o  t h e  manner  i n  which  t h e y  p r o p o s e d  to  per- 
form, as  d i s t i n g u i s h e d  f rom t h e i r  a c t u a l  commitment t o  t h e  
g o a l s  s t a t e d  i n  t h e  s o l i c i t a t i o n ,  i t  w a s  a matter of 
r e s p o n s i b i l i t y ,  r a t h e r  t h a n  r e s p o n s i v e n e s s .  -- S e e  g e n e r a l l y  
Donald W. Close C o .  and  o the r s ,  58 Comp. Gen. 298 ,  302 
( 1 9 7 9 ) ,  7 m P n 3 4  ( a  d i r e c t  F e d e r a l  p r o c u r e m e n t ) ;  T i t a n  
S o u t h e r n  S t a t e s  C o n s t r u c t i o n  C o r p o r a t i o n ,  B-189844, Novem- 
ber 1 5 ,  1 9 7 7 7 7 7 - 2  C P D  3 7 1  ( a  g r a n t e e  p r o c u r e m e n t ) .  I n  
d i r ec t  F e d e r a l  p r o c u r e m e n t s ,  r e g u l a t i o n s  permit c o n s i d e r a -  
t i o n  of t h e  r e s p o n s i b i l i t y  o f  p r o s p e c t i v e  s u b c o n t r a c t o r s  
b e f o r e  award i f  a s u b s t a n t i a l  p o r t i o n  of t h e  supp l i e s  or 
s e r v i c e s  to  b e  p r o v i d e d  w i l l  b e  s u b c o n t r a c t e d .  - See F e d e r a l  
P r o c u r e m e n t  R e g u l a t i o n s  1 - 1 . 1 2 0 6 ( b )  (amend. 9 5 ,  Augus t  
1 9 7 1 ) ;  R.G. R o b b i n s  Company, I n c . ,  B-187365, J u l y  18 ,  1 9 7 7 ,  
77-2 CPD 33. W e  see no  r e a s o n  why t h i s  p r i n c i p l e  s h o u l d  
n o t  be e x t e n d e d  t o  p r o c u r e m e n t s  b y  local  h o u s i n g  a u t h o r i -  
t ies .  

The n e x t  q u e s t i o n  is w h e t h e r  L i n d e  w a s  i m p r o p e r l y  
r e j e c t e d  o n  t h e  b a s i s  of t h e  h i r i n g  records of i t s  p r o p o s e d  
s u b c o n t r a c t o r s .  W e  n o t e  t h a t  t h e r e  was no  r e q u i r e m e n t  t h a t  
p r o p o s e d  s u b c o n t r a c t o r s  a c t u a l l y  employ 9-to-10 p e r c e n t  
women and m i n o r i t i e s ;  t h e y  needed  o n l y  t o  show t h a t  t h e y  
had employed some members of t h e s e  p r o t e c t e d  classes d u r i n g  
t h e  p a s t  y e a r  or t h a t  t h e i r  b u s i n e s s e s  were of a s i z e  or 
type t h a t  t h e y  had no  o p p o r t u n i t y  to  employ women and  
m i n o r  i t  ies.  

1.)- - ... _. . 
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We agree with the Housing Authority that Linde failed 
to adequately demonstrate that its proposed subcontractors 
met these criteria. Linde's proposed flooring subcon- 
tractor, for example, submitted a non-discrimination infor- 
mation form indicating that one of the two office workers 
that it employed was female, but that all other work was 
further subcontracted. Linde now contends that the firm's 
second-tier flooring subcontractors employed from 10-to-35 
percent minorities; however, these proposed second-tier 
subcontractors have not been identified, and no payroll or 
other records have been submitted for them. 

Linde's proposed subcontractor for rough carpentry 
wrote "no work last quarter" on its otherwise blank non- 
discrimination information form, Linde states that this 
subcontractor employed one female and four minority work- 
ers; however, there is no information in the record as to 
when or how long these individuals were employed. Linde's 
proposed masonry subcontractor provides another example: 
its form showed that it employed four bricklayers and two 
laborers, none minority, and one female clerical worker; 
however, Linde maintains that this is a family-owned firm 
that has had only three employees, all related, since its 
inception, 

The Housing Authority, advising Linde of the reasons 
for its rejection in a letter dated December 8, 1981, 
pointed out these deficiencies and stated that it could not 
grant approval in several other cases because Linde had 
proposed more than one subcontractor for the same job and 
had not clearly identified or supplied data on the one it 
intended to use. The Housing Authority concluded that 
Linde's proposed subcontractors were not necessarily unsat- 
isfactory, but that sufficient information, the gathering 
of which was Linde's responsibility, had not been provided. 

We find this determination reasonable. Linde was on 
notice that very specific nondiscrimination information 
would be required and had ample opportunity to provide it. 
Linde failed to do so and instead, as late as November 9, 
1981, was providing the Housing Authority with general 
statements about the low level of construction activity in 
the Omaha region and the fact that women and minorities 
were hard to find. Moreover, since the Housing Authority 
requested all three of the lowest bidders to provide 
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subcontractor information before award, all were treated 
equally and Linde could not have been prejudiced by the 
request. 

In summary, we find (1) that the Housing Authority 
reasonably requested information on proposed subcontractors 
and (2) that Linde failed to supply this information in 
sufficient detail or with adequate documentation, providing 
a reasonable basis for a finding of nonresponsibility. 
Since the other, lowest bidder also was found nonrespon- 
sible, the Housing Authority properly awarded a contract to 
F&H, the third-low bidder. The Housing Authority was not 
obliged to delay selection of a prime contractor indefi- 
nitely while Linde attempted to cure the information defi- 
ciencies that led to its being found nonresponsible. See 
generally Roarda, Inc., B-204524.5, May 7, 1982, 82-1 CPD 
438 (a procurement by the District of Columbia Govern- 
ment). 

Other Bases of Complaint: 

Linde's comments on HUD's report to our Office incor- 
porate numerous other allegations initially made to the 
Housing Authority or to HUD: for example, that the Housing 
Authority failed to follow solicitation provisions which 
state that a contractor shall not be found in noncompliance 
with affirmative action and equal employment opportunity 
requirements solely on account of its failure to meet 
goals; that the individual heading the Housing Authority's 
construction conmittee is a union business agent, and his 
refusal to approve Linde's proposed subcontractors was 
based on the fact that they were non-union; and that the 
Housing Authority failed to advise Linde in writing within 
the 10 days stated in the solicitation of the reasons for 
rejection of its proposed subcontractors. In our opinion, 
Linde should have included these objections in its initial 
complaint to our Office, rather than presenting them in an 
unt;mely, piecemeal fashion. - tion, B-200268, March 17, 198171-1 CPD 201. 

See Hispano American Corpora- 

In any event, these bases of complaint are without 
The solicitation provisions regarding affirm- legal merit. 

ative action and equal employment opportunity cited by 
Linde indicate that the percentages stated in a solicita- 
tion are goals, not quotas to be achieved by every 
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c o n t r a c t o r ;  t h e y  are n o t  o t h e r w i s e  r e l e v a n t  h e r e .  L i n d e ' s  
a l l e g a t i o n s  of b i a s  i n  f a v o r  o f  u n i o n  s u b c o n t r a c t o r s  are 
s p e c u l a t i v e ,  p a r t i c u l a r l y  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  
f u l l  Hous ing  A u t h o r i t y  a c t u a l l y  s e l e c t e d  t h e  c o n t r a c t o r ,  
w i t h  HUD a p p r o v a l .  L i n d e  t h e r e f o r e  h a s  n o t  met i t s  b u r d e n  
of proof o n  t h i s  p o i n t .  -- S e e  E n g i n e e r i n g  S e r v i c e  S y s t e m s ,  
I n c . ,  B-208553, Sep tember  2 7 ,  1 9 8 2 ,  82-2-5284. An- - 
r e g a r d  t h e  Housing-  A u t h o r i t y ' s  f a i l u r e  t o  p r o v i d e  w r i t t e n  
r e a s o n s  f o r  i t s  r e j e c t i o n  o f  L i n d e ' s  p r o p o s e d  subcon-  
t ractors  w i t h i n  1 0  days a s  a p r o c e d u r a l  d e f e c t  of t h e  type 
t h a t  d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  t h e  award .  

F i n a l l y ,  t h e  r e c o r d  i n d i a t e s  t h a t  o n  November 1 2 ,  
1981 ,  L i n d e  r e f u s e d  to  e x t e n d  i t s  b i d  f o r  a n o t h e r  30 d a y s ,  
as  r e q u e s t e d  b y  t h e  Hous ing  A u t h o r i t y .  Whi l e  L i n d e  a r g u e s  
t h a t  i ts November 1 6  m e e t i n g  w i t h  t h a t  g r o u p  r e v i v e d  i t s  
b i d ,  w e  q u e s t i o n  w h e t h e r  t h e  Hous ing  A u t h o r i t y  c o u l d  
l e g a l l y  have  made award to  L i n d e  a t  t h a t  t i m e .  I n  v i ew of 
o u r  above  f i n d i n g s ,  however ,  w e  need  n o t  r e a c h  t h i s  q u e s -  
t i o n .  

The c o m p l a i n t  is d e n i e d .  

1 of t h e  U n i t e d  S t a t e s  
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